Peraturan perundang-undangan tentang gratifikasi merupakan sesuatu hal yang baru dan dianggap berbenturan dengan budaya pemberian di kalangan masyarakat Islam di Indonesia. Penelitian ini bertujuan untuk mengeksplorasi makna gratifikasi dari perspektif hukum positif di Indonesia, dan batas-batas gratifikasi, yang diatur oleh hukum. Penelitian ini menggunakan metode normatif yang menganalisis hukum positif di Indonesia yang mengatur gratifikasi. Hasil penelitian menunjukkan bahwa kepuasan dalam hukum positif dan perspektif hukum Islam memiliki arti luas termasuk setiap pemberian untuk Pegawai Negeri Sipil atau Aparatur Negara. Menurut hukum Indonesia, gratifikasi bisa menjadi positif atau negatif. Gratifikasi yang diperbolehkan oleh hukum adalah hadiah untuk Pegawai Negeri Sipil atau Aparatur Negara tanpa mengharapkan imbalan apa pun. Sebaliknya, gratifikasi yang tidak diizinkan oleh hukum adalah hadiah untuk Pegawai Negeri Sipil atau Aparatur Negara karena posisi mereka dalam pekerjaan itu dan tujuan itu tidak berhubungan dengan tugas atau perintah mereka. Berdasarkan perspektif hukum Islam, gratifikasi dilarang oleh nas al-Qur'an dan hadits. Secara substansial, aturan hukum positif di Indonesia yang melarang praktek gratifikasi telah sesuai dengan tujuan hukum Islam. Meski demikian dalam hukum positif di Indonesia masih ada gratifikasi yang diperbolehkan yaitu yang mengarah kepada penipuan. Sebaliknya dalam hukum Islam semua jenis gratifikasi untuk Aparatur Negara dan Pegawai Negeri Sipil dilarang sehingga semua jalan yang menggiring ke arah terjadinya gratifikasi tersebut harus ditutup.
allowed by the laws is a gift for the Civil Servant or State Apparatus because of their position in that employment and the purpose of it is not related to their duty or order. Based on Islamic law perspective, gratification is forbidden by nas al-Qur'an and hadith. Substantially, the rule of positive law in Indonesia which forbids the gratification practices has fit with the aim of Islamic law. In positive law in Indonesia, however, there is still gratification allowed that leads to the fraudulence. Instead, in Islamic law all kinds of gratifications for the State Apparatus and the Civil Servant are forbidden in order to ensure all the ways of fraudulences are closed off. on Corruption Eradication. Although it has been legislated since about 14 years ago, the concept of gratification is still considered something new, and frequently considered as something that is against the culture of exchanging gifts among the general public. There is an assumption that the laws regarding gratification are damaging to the culture of exchanging gifts among the Muslim society, especially those in Indonesia.
Keywords
In addition to contrasting the cultural norms of exchanging gifts among the Muslim society in Indonesia, the gratification laws are also deemed unsuitable with "Bribing a civil servant is corruption; giving gifts to a civil servant because of his position is corruption; a civil servant who received a bribe; a civil servant who received a gift because of his position; bribing a judge; bribing a lawyer; a judge and a lawyer who received bribes; a judge who received a bribe; a lawyer who received a bribe; a civil servant who embezzled money or intentionally let others embezzle; a civil servant who falsified books specifically for administrative audit; a civil servant who destroyed an evidence; a civil servant who assisted others to destroy an evidence; a civil servant who intentionally let others destroy an evidence; a civil servant who extorted another person; a civil servant who extorted another civil servant; a contractor who swindled; a project supervisor who intentionally let others swindle; a partner of TNI/Polri who swindled; a supervisor of the partner of TNI/Polri who intentionally neglected the swindling; the recipient of TNI/Polri goods who intentionally neglected the swindling; a civil servant who used state land for which the right to use the land has been issued, thus inflicting loss to others; the involvement of a civil servant in a procurement in which he was assigned to arrange it; a civil servant whoc received a gratification and failed to report to the Corruption Eradication Commission (KPK) is corruption; the hindering of a corruption case investigation; the failure of a suspect to report his wealth; a bank which withheld a suspect's account information; a witness or expert who withheld information or gave false information; a person who holds professional confidentiality who withheld information or gave false information; and a witness who uncovered the identity of the whistleblower.'' In reality, the enforcing of the gratification regulation faces many obstacles as most of the Indonesian society generally sees gratification as something normal.
ISLAMIC AND POSITIVE LAW PERSPECTIVES
Sociologically, a gift is not merely a normal and common object; it also has quite a big role in strengthening the relationships among the members of a society, societies, and even among nations.
Gratification in the Perspective of the Law in Indonesia a. The Definition of Gratification
In the Indonesian Dictionary, gratifikasi (gratification) is defined as the giving of a money gift to an employee outside of the determined salary. 5 The Law dictionary explains that the word gratification comes from Dutch word gratificatie, while the English word is gratification, meaning a money gift. Based on the given definitions, it could be concluded that both Indonesia and Law dictionaries define gratification as the act of giving money as a gift. The definitions in both dictionaries are neutral. It could be understood that the act of gratification itself is not necessarily a misconduct or negative action. In the Indonesian dictionary, the object of gratification is clearly addressed to employees, while the Law dictionary does not address it to any object. One of the customs commonly occurs in society is the giving of a gift, whether goods or money, as a token of gratitude to the services provided by a "staff".
This could become a negative custom and could potentially lead to corruption in the future. This potential is what the laws and regulations are trying to prevent.
Therefore, the law does not prohibit the act of gratification among the general public;
only that which is given to and or received by Civil Servants and State Apparatuses, because of the underlying potential of it becoming a loophole for corruption.
The author observes that there are at least three differences between the act of gratification and other acts of corruption. Firstly, the strictness or certainty of the law. The acts of corruption, such as inflicting loss to the state finance, bribery, embezzlement and position abuse, swindling, conflict of interests in procurement, are definitely illegal if they were proven to have happened. However in gratification, even after it was proven to have happened, it still needs to be put under consideration to determine whether or not it is illegal. This consideration, as mentioned above, is to determine whether the gift was given because of a Civil Servant's or State
Apparatus' position in violation of their obligations. Basically, gratification is an act which could become a medium or means to other acts of corruption. Secondly, the scope of the act. All acts of corruption apart from gratification are limited to a certain amount of acts determined by the law, while the act of gratification is unlimited, because it is a reward in the broad sense. Therefore, other acts not included in the law could be included in the regulation concerning gratification. Thirdly, valuation emphasis. Other acts of corruption aside from gratification are judged based on the agency or authorized official. It means that the valuation is limited to the opportunity of a position or authorization to do such acts. However, in the act of gratification, besides judging the agency or authorized official sides, it is also judged from the The latest 2015 data on gratification and gratification type corruption will be elaborated by the author as follows: Article 12 B a. Any gratification given to a civil servant or state apparatus shall be considered as a bribe when it has something to do with his/her position and is against his/her obligation or task, with the provision that: i. When the gratification amounts to Rp 10,000,000 (ten million rupiahs) or more, it is the recipient of the gratification who shall prove that the gratification is not a bribe; ii. When the gratification amounts to less than Rp 10,000,000 (ten million rupiahs), it is the public prosecutor who shall prove that the gratification is a bribe. b. A civil servant or state apparatus who is found guilty of the criminal offense as referred to in paragraph (1) shall be sentenced to life imprisonment or a minimum of 4 (four) years imprisonment and a maximum of 20 (twenty) years imprisonment and be fined a minimum of Rp 200,000,000 (two hundred million rupiahs) and a maximum of Rp l,000,000,000 (one billion rupiahs).
Article 12 C d. The provisions as referred to in Article 12B paragraph (1) shall not be valid if the recipient reports the gratification to the Commission for Corruption Eradication. e. The recipient of gratification shall convey the report as referred to in paragraph (1) no later than 30 (thirty) working days after the gratification has been received. c. The Commission for Corruption Eradication within a period of 30 (thirty) working days at the latest after the receipt date of the report shall decide whether the gratification belongs to the recipient or the state. d. The procedures for conveying the report as referred to in paragraph (2) and for determining the status of the gratification as referred to in paragraph (3) shall be laid down in Law on the Commission for Corruption Eradication. To conclude, these are the elements used to determine whether a gratification is illegal or not. These four elements must be fulfilled if the gratification were to be considered unlawful. If one or more elements are absent, a gratification would not be considered illegal.
f. Illustrations of Gratification Acts
To understand gratification better, the author has listed the following examples to illustrate which are considered lawful and which are not according to those dalil, it is very obvious either visually or contextually, the gratification is forbidden. Hence, giving the gift for Civil Servant and State Apparatus is prohibited.
Even though it is given without certain purpose, it would lead the receiver to neglect and against his duty and order.
Instead of the dalil above, the prohibition of gratification in Islam is also because it could cause the government lose their wisdom and the injustice happen of Civil Servant or State Apparatus. This is a despotism of ourselves and other's.
Therefore, in Islamic law perspective, it is appropriate if Indonesia government prohibits the gratification through the legislation. Because of its benefit and loss, Islam forbids the gratification. If the gratification is still allowed, it is not impossible that the country and society become uncontrolled and ruined. Briefly, this is a kind of the despotism of ourselves and other's.
Ulil Amri is divided to two sides. First, who is charged the responsibility of law or the authority of its implementation that is the executive council. Second, the society. They who chose those become the executive council and asked them their responsibility. They are the legislative council (Ahlu al-Hilli wa al-'Aqd) . Hence, the despotism done by a ruler in syari'ah Islam must be beard by enforcing the keepers of those fraudulent officials to act harder in order to keep the justice. Not only punishing, but also preventing that thing happens again. Because the purpose of syara' is to maintain the justice (the certainty and the verdict of Allah).
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One characteristic the officials either working for government or other institutions should have is trusteeship. This is which when they had a position so that they would not abuse it for profit-making for themselves or their relative which could start from the gratification or bribery (risywah). Furthermore, in the hadith, Rasulullah SAW clearly explained that any gift for the officials is forbidden.
From the explanation above, the real concern of the issue is about gratification. Looking from Islamic view, that is included in one of dalil in Islamic laws that is sadd al-dhari'ah. Thus, the gratification is forbidden in order to close any possibility of the bribery or corruption. Therefore, it is clear that most of gratifications does not give any benefit for others unless the disadvantage.
In line with the forbidden gratification is as sadd al-dhari'ah, it shows that the Islamic law settled not only the people's act which is done, but also before it is done. However, it does not mean the Islamic law tent to bridle the people's freedom, but it is because one of the purposes of Islamic law is to create the advantage for people and to prevent the ravage (mafsadah). If an act which is not done yet is totally estimated will rise the ravage, then all behaviors which leads to that act will be prohibited. Same as the gratification that happens among Islamic society which is believed as the thanksgiving by some people.
From another perspective, the gratification has been part of tradition or 'urf in people's daily life. The author say so because gratification has become an ordinary act in society and it is supported by the meaning of term 'urf itself which has been urged by the ulama. The word 'urf is derived from 'arafa in the word form tasrif which is in other form becomes al-ma'ruf that means something known. 27 While in other meaning al-'Urf is every single thing known by the people because it has been a habit or tradition either in verbal, action, or something related to not doing some particular actions which is also called as adat. 28 By having a look at the description of gratification in Indonesia, it is included in one of definitions of the 'urf above that is an action known by the people and becomes a habit.
In Usul Fiqh, there is a very popular concept about 'urf that is al-'adah muhakkamah. Thus, according to this 'urf/adat concept it explains that a habit has its law and allowed in Islamic system. However, how is the 'urf of gratification in Indonesia. Is it a part of the concept of 'urf above. The author assume that gratification among people in Indonesia is a part of 'urf, but the gratification is included in the 'urf fasid category. Therefore, in line with the law in its explanation, the 'urf fasid cannot be justified toward the action in the consideration of syara'.
Gratification is called as 'urf fasid because the action is considered improper and cannot be accepted, because it is opposite with the syara' as stated by the author in 27 Amir Syarifuddin, Ushul Fiqh, j. 2 (Jakarta: Logos Wacana Ilmu 2001), 363. 28 Based on most of ulama, adat and al-'urf in terminological aspect have no different concept. Means the differentiation between them is not significant with the law is also different. For instance, in kitab fiqh there is the expression hadza thabit bi al-'urf wa al-'Adah (this rule is based on al-'urf and al-'adat), so the meaning of both is alike. The mentioning of al-'Adah after the word al-'urf has function as the reinforcement (ta'kid) only, not as the dependent sentence that consists of different meaning (ta'sis). Even though there is the differentiation, the term that the author use between al-'urf and al-'adah is same. See, 'Abd al-Wahab Khalaf, 'Ilm Usul al-Fiqh, (Qahirah: Dar al-Qalam, tt.), 88. 'Abd al-Karim Zaydan, al-Wajiz fi Usul al-Fiqh, Muassasah al-Risalah, vol. 9, 2001, 155. the explanation above about dalil-dalil that forbids the gratification. Hence, based on the consideration of 'urf, gratification is included in the forbidden deed by the syara' because it cannot be categorized in 'urf sahih.
Considering from the authority of wealth in Islam, gratification that leads to the fraudulence is an act contrasts with the way to get and use the wealth in Islam.
Islam forbids the property had by the illegal way. Islam through the al-Qur'an has given the guidance for the human to get the property by good and halal working and strong effort, not by the wrong way (cheating). Moreover, Islam also guides its ummah to utilize the property in the way of Allah's willing, not for the immoral thing Gratification has a positive as well as negative meaning, depending on the intention and motive of the gift. The gratification considered lawful by the law is a gift given by someone to a Civil Servant or State Apparatus with a pure intention and without expecting anything in return. It is considered illegal if it was given because of his/her position in violation of his obligations and tasks. As conclusion, the positive law in Indonesia does not prohibit every form of gift (gratification) in the society.
